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Abstract 

 
Customary law plays an important role in resolving land disputes and 

protecting communal land rights in Indonesia. Its application nevertheless 

faces tensions between ancestral tenure and formal land administration, limited 

evidence of ownership, and inadequate protection of customary law 

communities’ rights. This study examined the position of customary law within 

the national legal system, the role of communal rights in customary land 

tenure, and the application of customary dispute resolution mechanisms. 

Normative legal research was conducted using statutory and case approaches. 

The legal materials examined included the 1945 Constitution of the Republic 

of Indonesia, Law Number 5 of 1960 on Basic Agrarian Principles, 

Constitutional Court Decision Number 35/PUU-X/2012, and regulations 

governing the administration and registration of communal land rights. The 

findings indicate that customary law is recognized within the national legal 

system, although its application remains subject to applicable legal 

requirements. Customary deliberation can provide an alternative mechanism 

for achieving peaceful settlements and preserving social relationships, provided 

that legal certainty and the parties’ rights are safeguarded. The study concludes 

that equitable land dispute resolution requires stronger recognition and 

administration of communal land rights, together with closer coordination 

between customary mechanisms and national law. These priorities have 

implications for protecting customary law communities and ensuring legal 

certainty in the resolution of customary land disputes. 
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INTRODUCTION 

Land holds an important position in the lives of Indonesian communities, particularly 

for customary law communities, which regard land not merely as a source of livelihood but 

also as an integral part of their cultural identity, social relationships, and ancestral heritage. 

This relationship is reflected in the existence of ulayat rights, which regulate land ownership 

and utilization based on the customary provisions in force (Hamid & Suryana, 2024). 

However, the increasing demand for land, along with differences in the legal foundations of 

land tenure, may give rise to disputes among customary law communities, individuals, 

business entities, and the government. This situation raises questions concerning the extent 

to which customary law is recognized and protected in the resolution of land disputes in 

Indonesia (Tambunan et al., 2025). 

Normatively, the recognition of customary law has acquired a constitutional 

foundation through Article 18B paragraph (2) of the 1945 Constitution of the Republic of 

Indonesia, which recognizes and respects customary law communities and their traditional 

rights, subject to certain requirements (Soetijono et al., 2025). This recognition is reinforced 

by Articles 3 and 5 of Law Number 5 of 1960 concerning Basic Regulations on Agrarian 

Principles, which regulate the existence of ulayat rights and the legal position of customary law 

within the national agrarian legal system. Nevertheless, the recognition of the rights of 

customary law communities is not absolute; rather, it must take into account the existence 

of customary law communities, the exercise of ulayat rights, and the applicable statutory 

provisions (Wangi et al., 2023). 

Problems arise when such normative recognition encounters the evidentiary and land 

administration requirements involved in dispute resolution. Land that has been controlled 

from generation to generation under customary law is not always accompanied by adequate 

formal documentation, whereas dispute resolution requires clarity regarding the parties 

entitled to the land, the object of the disputed land, and the legal basis of its tenure. 

Differences between community recognition of customary land and the evidentiary 

requirements for land rights within the formal legal system may give rise to legal uncertainty. 

Therefore, the main issue lies not only in the existence of regulations recognizing customary 
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law but also in how such recognition is implemented to provide effective legal protection 

(Ramansyah & Kontesa, 2026). 

The relevance of this issue can be observed in Constitutional Court Decision 

Number 35/PUU-X/2012, which affirmed that customary forests are not state forests but 

forests located within the territories of customary law communities (Fajar et al., 2024). The 

decision, pronounced on May 16, 2013, strengthened the recognition of customary law 

communities' rights in the context of forestry (Adib & Siddiq, 2015). Although it does not 

directly resolve all issues concerning ulayat land disputes, the decision demonstrates that the 

recognition of customary communities' rights has legal consequences that must be taken into 

consideration in natural resource management. Furthermore, Regulation of the Minister of 

Agrarian Affairs and Spatial Planning/Head of the National Land Agency Number 14 of 

2024 governs the administration of land affairs and the registration of ulayat rights belonging 

to customary law communities, making it relevant for examination in relation to legal 

certainty over ulayat land (Tambunan et al., 2025). 

In dispute resolution, customary mechanisms through deliberation can serve as a 

means of reaching agreements by taking into consideration the values prevailing within the 

community. Such mechanisms have the potential to maintain social relationships and resolve 

disputes peacefully (Kurniawan et al., 2024). However, the legal standing of outcomes 

reached through customary mechanisms needs to be analyzed based on the nature of the 

agreements produced, the authority of the parties involved, and their conformity with 

national law. Accordingly, customary law should not be understood merely as a set of 

practices prevailing within society but should also be examined in relation to legal certainty, 

the protection of rights, and access to formal dispute resolution mechanisms (Siregar et al., 

2026). 

Based on these issues, this study focuses on the legal position of customary law in 

the resolution of land disputes in Indonesia, particularly concerning the basis for the 

recognition of customary law within the national legal system, the role of customary dispute 

resolution mechanisms, and the challenges of their implementation in providing legal 

protection for the rights of customary law communities (Kurniawan et al., 2024). This study 

employs a normative legal research method using a statutory approach and a case approach 

through an analysis of relevant regulations and related court decisions (Handayani, 2026). 

This study aims to analyze the relationship between customary law and national law and to 
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formulate an understanding of strengthening the protection of customary law communities' 

rights without disregarding the principle of legal certainty (Sumaya, 2025). 

 

METHODS 

This study employs a normative legal research method, namely research that focuses 

on examining legal norms, legal principles, statutory regulations, and court decisions related 

to the legal position of customary law in the resolution of land disputes in Indonesia 

(Muhaimin, 2020). The approaches employed include the statutory approach and the case 

approach. The statutory approach is conducted by examining the provisions of Article 18B 

paragraph (2) of the 1945 Constitution of the Republic of Indonesia, Articles 3 and 5 of Law 

Number 5 of 1960 concerning Basic Regulations on Agrarian Principles, as well as other 

regulations relevant to the recognition and protection of customary law communities' rights 

over land (Marzuki, 2017). Meanwhile, the case approach is conducted by analyzing 

Constitutional Court Decision Number 35/PUU-X/2012 to understand the recognition of 

customary law communities' rights in natural resource management (Amiruddin & Asikin, 

2016). 

 

RESULTS 

The Position of Customary Law within the Indonesian National Legal System 

The research findings indicate that customary law occupies an important position 

within the Indonesian national legal system, particularly in the regulation of agrarian affairs 

and the resolution of land disputes. Its existence is recognized as part of the legal foundations 

governing relationships between communities and land, reflecting the historical, social, and 

cultural realities of Indonesian society. This recognition is constitutionally established 

through Article 18B paragraph (2) of the 1945 Constitution of the Republic of Indonesia, 

which acknowledges and respects customary law communities and their traditional rights, 

subject to specific legal requirements. Furthermore, Articles 3 and 5 of Law Number 5 of 

1960 concerning Basic Regulations on Agrarian Principles establish the recognition of ulayat 

rights and the position of customary law as one of the foundations of national agrarian law. 

The findings further demonstrate that the recognition of customary law is conditional 

rather than absolute. The existence of customary law communities, the continuity of 

customary institutions, the recognition of customary territories, and the implementation of 
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traditional rights constitute important considerations in determining their legal standing. 

Consequently, customary law cannot be separated from the national legal framework, as its 

application must remain consistent with statutory provisions, national interests, and the 

principle of legal certainty. This relationship indicates that customary law and national law 

function within an interconnected legal structure rather than as entirely separate systems. 

Furthermore, the recognition of customary law has significant implications for land 

dispute resolution, particularly when disputes involve differences between customary claims 

and formal land ownership documentation. The research identifies that normative 

recognition alone is insufficient to guarantee effective legal protection without adequate 

evidence concerning customary land ownership, territorial boundaries, and the historical 

relationships between communities and their land. Therefore, the legal position of customary 

law requires not only constitutional and statutory recognition but also consistent 

implementation through legal institutions and land administration mechanisms. These 

findings establish that strengthening the integration of customary law into the national legal 

system is essential to ensuring legal certainty and protecting the traditional rights of 

customary law communities in Indonesia. 

 

Ulayat Rights as the Basis of Land Tenure by Customary Law Communities 

The research findings indicate that ulayat rights constitute a fundamental basis of land 

tenure for customary law communities in Indonesia, reflecting the collective authority of 

communities to regulate, control, and utilize land within their customary territories. These 

rights possess a communal character because they are attached to the customary community 

as a legal entity and are exercised according to established customary rules. The scope of 

ulayat rights encompasses the regulation of land utilization, territorial boundaries, inheritance 

arrangements, and the management of land for collective interests. Nevertheless, the 

existence of individual land rights within customary territories remains possible, provided 

that such rights are recognized and exercised in accordance with applicable customary and 

national legal provisions. 

The findings also demonstrate that ulayat rights differ fundamentally from individual 

ownership rights under the national agrarian legal system. While individual ownership 

emphasizes the legal relationship between a person and a particular parcel of land, ulayat rights 

concern the collective authority of customary law communities over their territories. 
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Therefore, the resolution of customary land disputes requires a broader examination than 

merely identifying formal ownership documents. Relevant considerations include the 

historical background of land tenure, the boundaries of customary territories, the authority 

of community representatives, and the validity of any transfer or relinquishment of land 

rights. 

Furthermore, the research identifies that the protection of ulayat rights faces 

administrative and evidentiary challenges, particularly regarding the formal recognition of 

customary territories and the documentation of traditional land tenure. In this regard, 

Regulation of the Minister of Agrarian Affairs and Spatial Planning/Head of the National 

Land Agency Number 14 of 2024 provides a regulatory framework for the administration 

and registration of ulayat rights belonging to customary law communities. The regulation 

strengthens the administrative basis for documenting customary land rights and maintaining 

relevant land information. These findings demonstrate that the effective protection of ulayat 

rights requires the integration of customary recognition, clear territorial identification, and 

formal land administration to ensure legal certainty and prevent overlapping land claims. 

 

DISCUSSION 

The Position of Customary Law within the Indonesian National Legal System 

Customary law is a body of law that grows, develops, and is maintained through 

customs and norms prevailing within society (Arrasid, 2021). In the land sector, customary 

law holds significant importance because it regulates the relationships among communities, 

individuals, and land as an integral part of collective life. This relationship is reflected in the 

concept of ulayat rights, which positions land as both an identity and a source of livelihood 

for customary law communities (Warman & Andora, 2014; Shebubakar & Raniah, 2019). 

This relationship concerns not only land utilization but also rights of control, inheritance, 

territorial boundaries, and the authority of communities to determine land use based on 

applicable customary provisions. Therefore, the existence of customary law in land dispute 

resolution needs to be understood as part of the Indonesian legal system, rather than merely 

as a social tradition without legal relevance (Radjawane, 2016). 

In agrarian law literature, Boedi Harsono, through his book Indonesian Agrarian Law: 

The History of the Formation of the Basic Agrarian Law, Its Contents and Implementation, discusses 

the relationship between customary law and the formation of national land law (Rafie, 2025). 
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The discussion of customary law within national land law constitutes one of the important 

aspects of this work. This agrarian legal perspective is relevant to understanding that the 

formation of national land law cannot be separated from the social realities and structures of 

land tenure that have long existed within Indonesian society. The bibliographic information 

of this book can be traced through the library catalogue of the Constitutional Court (Islam 

& Sulastri, 2026). 

Constitutionally, the position of customary law obtains its basis for recognition under 

Article 18B paragraph (2) of the 1945 Constitution of the Republic of Indonesia (Bayo et al., 

2023). This provision states that the state recognizes and respects customary law 

communities and their traditional rights insofar as they remain in existence, are consistent 

with societal developments and the principles of the Unitary State of the Republic of 

Indonesia, and are regulated by law. This provision places the recognition of customary law 

communities within the constitutional framework while simultaneously establishing 

requirements for such recognition to be implemented within the national legal system (Sari, 

2023). 

Further regulation is provided under Law Number 5 of 1960 concerning Basic 

Regulations on Agrarian Principles, or the Basic Agrarian Law (UUPA). Article 3 of the 

UUPA recognizes the exercise of ulayat rights and similar rights of customary law communities 

insofar as they continue to exist in reality, provided that their exercise is consistent with 

national and state interests and does not conflict with higher statutory regulations. 

Meanwhile, Article 5 of the UUPA stipulates that the agrarian law applicable to land, water, 

and outer space is customary law, insofar as it does not conflict with national and state 

interests, national unity, Indonesian socialism, and the provisions of the UUPA and other 

statutory regulations, while taking into account the elements of religious law as referred to in 

the article. 

These two articles serve different functions. Article 3 concerns the recognition and 

exercise of ulayat rights, whereas Article 5 explains the position of customary law as a 

foundation of national agrarian law, subject to the limitations established by legislation. 

Accordingly, customary law is not an entirely separate system from national law; rather, it 

constitutes one of its foundations, the applicability of which must be understood in relation 

to the Indonesian agrarian legal system (Diksy & Raynee, 2026). 
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However, such recognition does not mean that every claim to land identified as 

customary land automatically receives legal protection. The existence of customary law 

communities, the claimed territory, the relationship between the community and the land, 

and the rights in dispute still need to be established in accordance with the applicable 

provisions. The distinction between normative recognition and concrete evidentiary 

requirements constitutes one of the important issues in resolving customary land disputes 

(Simarmata, 2021). 

Accordingly, the position of customary law within the national legal system can be 

understood through three aspects. First, customary law is recognized as part of the 

foundation for national agrarian regulation (Hastarini et al., 2022). Second, ulayat rights receive 

recognition subject to certain requirements. Third, the application of customary law in land 

disputes must be situated within the framework of legal certainty, rights protection, and 

respect for statutory provisions (Supriyanto, 2025). 

 

Ulayat Rights as the Basis of Land Tenure by Customary Law Communities 

Ulayat rights constitute the rights of customary law communities over specific 

territories, enabling such communities to regulate relationships with and the utilization of 

land based on the customary law in force. These rights have a communal character because 

they relate to the interests of the community as a legal entity, although within customary 

territories there may also be parcels of land controlled or owned individually in accordance 

with the applicable legal provisions (Wangi et al., 2023). 

Ulayat rights cannot simply be equated with individual ownership rights. Ownership 

rights are essentially individual rights as regulated under the UUPA, whereas ulayat rights 

concern the authority of customary law communities over their territories (Sari, 2017). In 

practice, land within customary territories may be used for settlements, agriculture, 

plantations, burial grounds, water sources, forests, and various collective interests. Such 

utilization follows the social structure, distribution of authority, and customary rules 

applicable to each community (Evitasari et al., 2024). 

The characteristics of ulayat rights indicate that customary land disputes cannot always 

be resolved merely by determining who holds the ownership documents. In certain cases, 

the issues that need to be examined also include whether the land forms part of a customary 

territory, who has the authority to represent the community, the history of land tenure, and 
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whether any valid relinquishment or transfer of rights has previously occurred (Ramli et al., 

2024). 

More specific regulations concerning the land administration of ulayat rights are 

contained in Regulation of the Minister of Agrarian Affairs and Spatial Planning/Head of 

the National Land Agency Number 14 of 2024 concerning the Administration of Land 

Affairs and Registration of Ulayat Rights of Customary Law Communities. This regulation 

governs the administration, registration, maintenance of data, and information concerning 

ulayat rights over land. The regulation also replaces Regulation of the Minister of Agrarian 

Affairs and Spatial Planning/Head of the National Land Agency Number 18 of 2019. The 

complete document is available through the Legal Documentation and Information Network 

(JDIH) of the Ministry of Agrarian Affairs and Spatial Planning/National Land Agency. 

Research implications, this study highlights the importance of strengthening the 

recognition and protection of customary land rights through the integration of customary 

law and national agrarian regulations. Effective land administration and registration are 

essential to ensuring legal certainty and preventing land disputes. 

Research limitations, this study is limited to normative legal analysis of statutory 

regulations, legal principles, and Constitutional Court Decision Number 35/PUU-X/2012. 

It does not examine the empirical implementation of customary law in specific communities. 

 

CONCLUSION 

Based on the discussion, customary law plays an important role in resolving land 

disputes in Indonesia as part of the national agrarian legal system and as a means of 

protecting customary law communities' rights over ulayat land. Such recognition is grounded 

in Article 18B paragraph (2) of the 1945 Constitution of the Republic of Indonesia, Articles 

3 and 5 of Law Number 5 of 1960 concerning Basic Regulations on Agrarian Principles 

(UUPA), and Constitutional Court Decision Number 35/PUU-X/2012. Customary dispute 

resolution through deliberation provides an alternative for achieving peace and maintaining 

social relationships. However, its implementation faces challenges, including limited 

ownership evidence, differences between customary land tenure and formal land 

administration, and inadequate legal protection. Therefore, strengthening the recognition 

and protection of ulayat rights through clear land administration and registration, particularly 

under Regulation of the Minister of Agrarian Affairs and Spatial Planning/Head of the 
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National Land Agency Number 14 of 2024, is essential to achieving fair dispute resolution, 

ensuring legal certainty, and protecting customary law communities' rights in accordance with 

national law. 

This study contributes to the development of agrarian law by clarifying the legal 

position of customary law and ulayat rights within Indonesia's national legal system, 

particularly in relation to land dispute resolution and legal protection. 

Future researchers are encouraged to conduct empirical studies examining the 

implementation of customary land rights, the effectiveness of dispute resolution through 

customary institutions, and the coordination between customary communities, land 

authorities, and government institutions. 
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